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V. Docket No. 03-36-B-W
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REPORT AND RECOMMENDED DECISION*

This Socid Security Disability (“SSD”) apped raises the threshold question whether the
commissoner’s action on the plaintiff’'s 2001 gpplication (denying it on res judicata grounds and,
dternaively, on the merits) isjudicidly reviewable and, to the extent the merits are reached, whether the
denid at Step 2 was supported by substantial evidence. | recommend that the decison of the
commissioner, which | determine is judicidly reviewable, be vacated and the case remanded for further
development.

In accordance with the commissioner’s sequential evaluation process, 20 C.F.R. § 404.1520,

! This action is properly brought under 42 U.S.C. § 405(g). The commissioner has admitted that the plaintiff has
exhausted his administrative remedies. The caseis presented as arequest for judicial review by this court pursuant to
Local Rule 16.3(a)(2)(A), which requires the plaintiff to file an itemized statement of the specific errors upon which he
seeks reversal of the commissioner’s decision and to complete and file afact sheet available at the Clerk’s Office. Ora
argument was held before me on December 11, 2003, pursuant to Local Rule 16.3(a)(2)(C) requiring the partiesto set forth
at oral argument their respective positions with citations to relevant statutes, regulations, case authority and page
references to the administrative record.



Goodermote v. Secretary of Health & Human Servs,, 690 F.2d 5, 6 (1st Cir. 1982), the administrative
law judge found, in relevant part, that the plaintiff had acquired sufficient quarters of coverage to remain
insured only through March 31, 1983, Finding 2, Record at 22; that theissue of hisdisability statusthrough
March 31, 1983 wasresjudicata, Finding 3,id.; that between April 8, 1978 and March 31, 1983 he had
suffered, at least intermittently, from Stuationa anxiety and depression, an acute episode of lumbosacra

drain and sciaticaand multilevel degenerative disc disease at the lumbar and lumbosacrd levelsof the pine,
Finding 4,id.; between April 8, 1978 and March 31, 1983 hedid not suffer from any severeimpairment or
combination of impa rments meeting the gpplicable durationd criteria, Finding 5,id.; and he, therefore, was
not under adisability a any timeprior to March 31, 1983, Finding 6,id. The Appeals Council declined to
review thedecison,id. at 3-4, making it thefina determination of the commissioner, 20 C.F.R. § 404.981;
Dupuisv. Secretary of Health & Human Servs,, 869 F.2d 622, 623 (1st Cir. 1989).

The standard of review of the commissoner’s decison is whether the determination made is
supported by substantial evidence. 42 U.S.C. § 405(g); Manso-Pizarro v. Secretary of Health &
Human Servs,, 76 F.3d 15, 16 (1<t Cir. 1996). In other words, the determination must be supported by
such relevant evidence as a reasonable mind might accept as adequate to support the conclusion drawn.
Richardson v. Perales, 402 U.S. 389, 401 (1971); Rodriguez v. Secretary of Health & Human Servs,
647 F.2d 218, 222 (1st Cir. 1981).

For purposes of hisdternative holding on the merits, the administrative law judge reached Step 2 of
the sequentia evauation process. Although a clamant bears the burden of proof at this sep, it isade
minimis burden, designed to do no more than screen out groundless clams. McDonald v. Secretary of

Health & Human Servs, 795 F.2d 1118, 1123 (1<t Cir. 1986). When aclaimant produces evidence of



an imparment, the commissoner may make a determination of non-disability a Step 2 only when the
medica evidence “egtablishes only a dight aonormadlity or combination of dight abnormditieswhich would
have no morethan aminimal effect on anindividud’ sability to work even if theindividud’ s age, education,
or work experience were specifically consdered.” 1d. at 1124 (quoting Socid Security Ruling 85-28).

The plaintiff attacks the application of res judicata on severd fronts, among them violation of
procedural dueprocess. See Plantiff’ sitemezed [sic] Statement of Specific Errors (* Statement of Errors’)
(Docket No. 6) at 7-19. He assertsthat once theresjudicatabar isovercome, the Step 2 determination
readily can be seen to have been unsupported by substantial evidence. Seeid. at 19-27. | agree.

|. Discussion
A. Subject Matter Jurisdiction

In the body of hisdecision, theadminidrative law judge characterized the plaintiff as having sought
“reopening and revison” of a prior SSD agpplication filed on June 7, 1993. Record a 11. He held the
ingant claim barred by res judicata, then dternatively dened it on the meritsat Step 2. Seeid. at 12-22.

Denid of a request to reopen a clam for benefits, regardless whether couched in terms of
gpplication of the doctrine of res judicata, generdly isnot subject to judicid review absent acolorable
conditutional daim. Torresv. Secretary of Health & Human Servs., 845 F.2d 1136, 1138 (1st Cir.
1988). On November 24, 2003 | held a teleconference withcounsdl to addressthisthresholdissue. See
Docket No. 10. Counsd for the plaintiff represented that he had no knowledge of the asserted 1993
application and on that basis could not agree with the commissioner that thetwo claims (the asserted 1993
cdam and the indant dlaim) were the same. Seeid. Counsd for the commissioner agreed to advise the

court no later than December 1, 2003 whether the commissioner still possessed the 1993 casefile. Seeid.



Hea so agreed that thecommissoner’ sown ProgramOperationsManud System (“POMS’) directsthatin
circumstancesin which aprevious clam file cannot belocated, thecommissoner will not assert resjudicata
as an dfirmative defense. Seeid; see also POMS DI 27516.005, 2001 WL 1933734 (SSA-POMS).2

By email dated December 1, 2003, counsd for the commissoner advised the court that the
commissioner had been unable to locate the 1993 case file and accordingly would not be advancing ares
judicata defense. Counsel noted, however, that he intended to defend the case on the basis of the
dternative Step 2 holding. At ora argument, counsdl for the commissioner confirmed the substance of this
e-mal.

Even though the commissoner has withdrawn her res judicata defense, | consder sua sponte
whether the court possesses subject- matter jurisdiction to review the dternative Step 2 holding. SeeWhite
v. Gittens, 121 F.3d 803, 806 (1t Cir. 1997) (“It istoo elementary to warrant citation of authority that a
court has an obligation to inquire sua sponte into its subject matter jurisdiction, and to proceed no further if
suchjuridictioniswanting.”) (citationand interna quotation marks omitted). | readily concludethat it does.

Asamatter of congtitutional due process, aSocid Security clamant isentitled tojudicid reviewof a
decision on a successive claim to the extent it fairly can be said to bea“new” clam. See, e.g., Matosv.
Secretary of Health, Educ. & Welfare, 581 F.2d 282, 286 n.6 (1st Cir. 1978) (“If a claimant were to
raseanew and different claim, and the Secretary wereto refuseto act based on Resjudicata, the claimant
would be denied dl opportunity for ahearing unlessjudicid review were avalable. Such aresult would

contravene the provisions of the Act, whereby affected parties must be given ‘reasonable notice and

2During the November 24 teleconference, counsel for the commissioner identified record evidence of the existence of a
1993 claim in the form of a string of agency codes beginning: “ Greene, Jeffrey N Psy:T51 DS:NO4-0607/93 TMRDX ID:DI
TDA: 07/20/93 SEQ: 1" Record at 94. However, this evidence is unenlightening as to the substance of the prior claim.
(continued on next page)
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opportunity for a hearing’, 42 U.S.C. § 405(b), and of due process.”). The plaintiff ddlenges the
application of resjudicatato hisclam. See Statement of Errorsat 7-19. However, in the absence of the
1993 case file (or any other evidence of the substance of the prior claim), heis denied the opportunity for
meaningful judica review of that plaint—rasng fundamenta due-process concerns. That, inturn, renders
the commissioner’ sdternative Step 2 holding judicidly reviewable. See, e.g., Matos, 581 F.2d at 286 n.6
(“When condtitutiond questions are in issue, the availability of judicid review ispresumed.”) (citationsand
internal punctuation omitted).
B. Meritsof Alternative Step 2 Holding

With this threshold issue resolved, | turn to the merits of the adminigtrative law judge s dternative
holding. Asthe plaintiff suggests, see Statement of Errorsat 19- 20, theRecord containsno analyss of the
impact of the plaintiff’s physical and mental impairments on hisfunctioning prior to his dete lagt insured. |
find no report from a Disability Determination Services (*“DDS’) consultant, and no medica advisor was
cdled to tetify a hearing.

Although an adminigrative law judge is not precluded from “rendering common-sense judgments
about functional capacity based on medicd findings” he “is not qudified to assess resdud functiona
capacity based on a bare medical record.” Gordilsv. Secretary of Health & Human Servs, 921 F.2d
327, 329 (1<t Cir. 1990); see also, e.g., Sanwood v. Bowen, 643 F. Supp. 990, 991 (D. Me. 1986)
(“Medicd factors done may be used only to screen out gpplicantswhoseimparmentsare so minimd thet,
asameatter of common sense, they are clearly not disabled from gainful employment. ... [A]nimpairment

is to be found not severe only if it has such a minima effect on the individud’s ability to do basic work

Seeid.



activitiesthat it would not be expected to interfere with his ability to do most work.”) (citationsand interna
quotation marks omitted).

The Record in this case cannot sustain a*“ common-senseg’ finding by alayperson that theplaintiff’s
imparments collectively were non-severe as of hisdate last insured. The plaintiff suffered awork-related
back injury in April 1978 when attempting to lift aroll of coth weighing about fifty pounds. See Record at
30-31, 110. While he subsequently had good days and bad days, see, e.g., id. at 117-23, he did not work
thereafter, seeid. at 30, and was noted by variousexamining or treating physcians to have resultant work
limitations, see, e.q., id. at 111 (report dated August 31, 1978 by T.C. DelaCruz, M.D., recommending
that plaintiff continue to wear a brace and aostain from any heavy lifting), 114 (pre-vocationa assessment
dated October 27, 1980 by Philip L. Mossman, M.D., noting that plaintiff “obvioudy” had “chroniclow
back condition” and, although Dr. Mossman was sure there was work plaintiff could do, “he aso has a
ggnificant potentid of reinjuring himsdlf if he doesn't do it properly™), 122 (assessment dated June 2, 1978
by L.K. Henderson, M.D., that plaintiff was"fully disabled from doing heavy work™), 135 (injured worker
treatment report dated January 7, 1987 by William L. Newkirk, M.D., stating that the plaintiff “would be
limited in any work that required heavy lifting, repetitive twisting and bending, prolonged stting and
prolonged standing.”).

To complicate matters, the anxiety and depression the plaintiff contemporaneoudy was noted to
have been suffering prior to hisdate last insured arguably was related to athen-undiagnosed VietnamWar-
related Post- Traumatic Stress Disorder (“PTSD”). See, e.g., id. a 116 (psychologica eva uation dated
October 30, 1980 by Frank Luongo, Ph.D., noting “tremendous amount of strain, depression, agitation,

rumination and bitterness regarding the consequences of [the plaintiff’s] accident and the subsequent



difficultiesin which he hasbecomeinvolved in trying to maintain hisemployment benefitsat the sametime as
finding suitable employment for himsdf”), 107 (Department of Veteran’s Affairs client intake assessment
dated October 19, 2001, by Joseph A. DeGrasse, BS, team |eader, diagnosing plaintiff, who wasexposad
to losses and extreme danger in combat Situations in Vietnam in the 1960s, withchronic, severePTSD).?

In short, the adminidrative law judge committed reversible error in determining (in the face of
sgnificant evidence to the contrary, and without benefit of the assistance of gppropriate experts) that the
plantiff’s impairments as of his date lagt insured collectively congtituted only “dight abnormdities which
would have no more than aminimal effect on [hig| ability to work even if [his] age, education, or work
experience were specificaly consdered.” McDonald, 795 F.2d at 1124 (citation and internal quotation

marks omitted).* While this error done warrants remand, for the benefit of the parties on remand |

% Others besides Dr. Luongo contemporaneously noted the plaintiff’s anxiety or odd behavior prior to his date last
insured. See, e.g., Record at 153 (report dated February 19, 1981 by vocational consultants noting: “ Jeff was extremely
tense and nervous. When he answered the door he went on by and climbed aladder up alarge oak tree. From an upper

limb he said he wasfeeding the birds. Thisbehavior isamite peculiar evenin the dead of Maine Winter.”). While, asthe
administrative law judge noted, Dr. Luongo did not attribute the plaintiff’s anxiety to PTSD or the Vietnam War, see
Record at 21, that does not necessarily mean that an expert reviewing the totality of the evidence would not find a
connection between the earlier observed anxiety and depression and the later-diagnosed PTSD.

* At oral argument, counsel for the commissioner argued that the rule against layperson interpretation of raw medical

evidence is not implicated at Step 2, pointing out that the First Circuit has applied it only at Step 4 (which entails
assessment of aclaimant’sresidual functional capacity). My research corroborates that the First Circuit has not applied
thisrule at Step 2. However, | am unpersuaded that the First Circuit would decline to do so were the issue squarely
presented. Step 2 analysis, like Step 4 analysis, requires consideration of the impact of impairments on ahility tofunction
at work. Asthis court suggested in Bowen, the record may be such asto permit an administrative law judge to make a
common-sense judgment (without aid of medical consultants) that a claimant’ simpairments have no more than aminimal

impact on capacity to work and thus are non-severe for purposes of Step 2. See Bowen, 643 F. Supp. a 991. However,

there are cases (such as this one) in which the evidence of functional limitation istoo significant, or the record otherwise
raises too many questions, to permit such alay judgment. In those cases, the administrative law judge walks out on a
limb in choosing to make afinding of non-severity without the aid of amedical consultant. See, e.g., Duncanv. Shalala,
No. 92-7134, 1993 WL 318854, at **2 (10th Cir. Aug. 19, 1993) (noting, in reversing district court’ s affirmance of denial of

benefits at Step 2, “[w]eare at aloss . . . to understand how the ALJ could have properly considered this [medical]

evidence without some sort of follow up contact with claimant’ s treating physician for help in deciphering the various
notes and test results.”); Pilcher ex rel. Pilcher v. Massanari, 139 F. Supp.2d 966, 970 (N.D. I1I. 2001) (“ Claimant contends
the ALJ should have consulted a medical expert to review the medical history to determine whether Pilcher’s cardiac,
shoulder, and mental impairment may have been severe prior to the date he first sought treatment. The Court agrees. . . .
The ALJ, when considering the severity of the Claimant’ s impairments, isnot freeto reach hisown medica conclusionsor
to ‘practice medicine.’”) (citation omitted).



comment briefly on two of the plaintiff’s remaining points of error:

1 Misapprehension of durational requirement: The plaintiff correctly asserts that the
adminigrative law judge misperceived the nature of the twelve-month durationa requirement asapplied to
imparments that wax and wane in intengty. See Statement of Errors at 21-22; see also Record at 21
(observation by adminidrative law judge that plaintiff’'s “vertobrogenic disorder was ggnificantly
symptomeatic on only an intermittent basis, but not for any continuous period of twelve months or more.”).
A condition need not be* severe’ or symptomatic day in and day out for twelve straight monthsto meet the
durationa requirement. Rather, asthe Supreme Court recently observed in Barnhart v. Walton, 122 SCt.
1265, 1270 (2002), aclaimant must show both that hisor her impairment haslasted (or isexpected to last)
for twelve months and, ultimately (for purposes of being found disabled and hence entitled to benefits), that
it is severe enough to prevent him or her from engaging in substantia gainful activity for at leest twelve
months. For purposes of Step 2, the plaintiff met the durationa requirement: He had imparmentsthat had
lasted or were expected to last for at least twelve months.

2. FailureTo Apply Social Security Ruling 83-20. Theplaintiff dso asserts, among other
things, that the adminidrative law judge erred in failing to determine the onset dete of his disability pursuant
to Social Security Ruling 83-20 (“SSR 83-20"). See Statement of Errorsat 22-26. SSR 83-20 concerns
determination of the onset date of disability. See SSR 83-20, reprinted in West's Social Security
Reporting Service Rulings 1983-1991, at 49 (“In addition to determining thet an individud isdissbled, the
decisonmaker must aso establish the onset date of disability.”). Such adetermination need not be made
unlessanindividual hasbeen determined at some point to have been disabled. See, e.g., Key v. Callahan,

109 F.3d 270, 274 (6th Cir.1997) (“ Since there was no finding that the claimant is disabled as aresult of



his mental impairment or any other imparments or combination thereof, no inquiry into onset date is
required.”). The adminidrative law judge did find the plaintiff to be* sgnificantly functiondly restricted by
the imparments from which hecurrently suffers” recognizing thet he “was subjected to experiencesinthe
Viet Nam war [Sic] that are now profoundly affecting hislife[.]” Record at 14, 17 (emphasisin origind).
However, it isnot clear that the adminigtrative law judge meant to imply that the plaintiff wasdisabled as of
the date of decison. Nor isthere any other evidence that such afinding everwasmade. Accordingly, | am

not persuaded that SSR 83-20 should have been applied in this case.



I1. Conclusion

For the foregoing reasons, | recommend that the commissioner’ sdecison beVACATED and the

case REMANDED for proceedings consstent herewith.

NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute awaiver of theright to denovo review by
the district court and to appeal the district court’sorder.

Dated this 15th day of December, 2003.
/s David M. Cohen

David M. Cohen

United States Magistrate Judge
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